The Columbia River Treaty
and Local Interests:
A Shared Responsibility

Report prepared by:

Riley T. P. Denoon, Richard K. Paisley

March 2017.

Report prepared for the Columbia River Treaty Local Governments’
Committee

The Columbia River Treaty and Local Interests: A Shared Responsibility
Denoon & Paisley



Contents:

EXECUTIVE SUMMARY

PROJECT DESCRIPTION

INTRODUCTION

SECTION 1.0: THE COLUMBIA RIVER TREATY

SECTION 2.0: INTERNATIONAL LEGAL PERSPECTIVE

POWER TO MAKE TREATIES

SECTION 3.0: ROLE OF LOCAL INTERESTS

CASE STUDIES

TABLE 1: SUMMARY OF CASE STUDIES

NEGOTIATIONS

IMPLEMENTATION/OPERATIONS

PRAGMATIC AND POLICY REASONS TO INCLUDE LOCAL INTERESTS

SECTION 4.0: CONCLUDING THOUGHTS

SUMMARY, OBJECTIVES AND RECOMMENDATIONS

ENDNOTES

SECTION 5.0 APPENDICES

APPENDIX A: TABLE OF CASE STUDIES CONSIDERED
APPENDIX B: CASE STUDY NOTES
APPENDIX C: SOURCES

L I S W

10
10

12

12
13
15
18
20

22
23

27

34

34
34
34

The Columbia River Treaty and Local Interests: A Shared Responsibility
Denoon & Paisley



With special thanks to Nigel Bankes, James Mattison, Ron Oszust, Cindy Pearce, Linda
Worley, everyone at the Columbia Basin Trust, the Columbia River Treaty Local
Governments’ Committee and the residents of the Columbia Basin.

DISCLAIMER

The opinions expressed in this report are solely the opinions of one or
more of the authors and do not necessarily reflect the opinions of all of
the authors, or any of the sponsors or various reviewers of this report, or
of any of the entities that the authors have acted for, or represented, in
the past, or may act for, or represent, in the future.

The authors do not guarantee or warrant the reliability, completeness,
accuracy or currency of the information contained in this report, nor its
usefulness in achieving any purpose. Readers are responsible for
accessing the relevance and accuracy of the content contained herein.
None of the authors, sponsors or reviewers will be liable for any loss,
damage, cost or expense incurred or arising by reason of any person
using, or relying on information in this report.

The information is believed to be current as of 31 January 2017.

The Columbia River Treaty and Local Interests: A Shared Responsibility
Denoon & Paisley



The Columbia River Treaty and Local
Interests: A Shared Responsibility

Executive Summary
Purpose and Methodology

In this document we ask: How might local governments/local interests in the BC
Columbia Basin best be involved in discussions and possible negotiations related to
the Columbia River Treaty (CRT)?

We reviewed potential case studies (Appendix A) and selected seven case studies
(Appendices B) to assess those that appear to involve local interests in the negotiation
and/or implementation of an (international) agreement.

We sought case studies that:

1. were international in geographic scope;
. incorporated local interests in the negotiation and/or implementation;
3. dealt with trans-boundary / international watercourses or trans-boundary resources
tied to freshwater resources (i.e. Pacific Salmon Treaty).

Observations

There is no formal legal obligation for the federal Canadian government to incorporate
local interests' into the negotiation/implementation of international agreements.
However, there are no formal legal impediments to including local interests/local
governments in the negotiation/implementation of international agreements and there are
compelling moral, political” and pragmatic reasons to argue for their inclusion.

According to international law each individual nation state has the discretion to decide
whether, and to what extent, to incorporate local interests in international treaty
negotiations and there is arguably an increasing trend towards involving local interests.
In addition to this growing international practice that seeks participation and input from
local communities and affected populations in international agreements, there are
convincing pragmatic and policy reasons to include local interests in the negotiation
and/or implementation of international agreements. In the Columbia River Basin the
British Columbia government has also made various political and ethical commitments to
engage all residents of the Columbia Basin in such matters, including through the
Columbia Basin Trust Act.’

The case studies provide various informative examples of how local interests in the
international Columbia River Basin might be involved in the negotiation and/or

The Columbia River Treaty and Local Interests: A Shared Responsibility
Denoon & Paisley



implementation of the CRT. These range from having a seat in the room next to the
negotiating table (e.g. PST initially) to having observer status (e.g. Great Lakes
Binational Executive Committee), or more commonly, to serving in a formal advisory
capacity (e.g. IJC case studies). Local interests are seen acting in key advisory roles in
most of the case studies examined in negotiation. Local interests also had formal
implementation roles in all but one of the case studies examined. Generally local interests
seem to be providing advice to government decision makers and managers, acting to
monitor management regimes and water resources and coordinating public input.

Some of the strengths of including local interests, lie in the ability of local interests/local
governments to build consensus and legitimacy regarding an agreement, as well as their
ability to provide on-the-ground monitoring, implementation and knowledge.

Involving local interests in future governance of the Columbia River Basin or possible
future negotiations of CRT amendments could help redress some of the alienation felt by
Basin residents and local interests after being excluded from involvement in the current
CRT.

Different groups already provide various opportunities for local interests to be engaged to
some degree within the Columbia River Basin, including the Columbia Basin Trust
(CBT), the Columbia River Treaty Local Governments’ Committee and the CBRAC.

The case studies suggest that not only can local interests be involved in both the
negotiation and implementation of international agreements like the CRT through various
mechanisms, but also that there are compelling and real benefits and opportunities that
international agreements and state parties can derive from the engagement of local
interests, from early in negotiations and continuing on into implementation.

Summary of Observations:

The following observations regarding local interest involvement derive from the lessons
learned from the case studies analyzed in this document:

Negotiations:

1. Local interests have been engaged in advisory roles, education, outreach and
consultations, thereby informing the negotiations of nation states.

2. Participation of local interests in negotiating international agreements takes
diverse forms and includes varying degrees of formality, often coordinating
through existing bodies.

3. Processes involving public consultations, especially those led by public advisory
boards or groups, incorporate many and diverse local interests. However, in
some cases local interest engagement appears to have eventually been curtailed to
simplify the negotiation challenge.
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Implementation/Operations:

l.

The majority of local interest involvement in the implementation of international
agreements appears to be in the form of advisory roles to government decision
makers and managers on such topics as: monitoring, implementing agreements
and plans, assisting in preventing and resolving disputes, identifying options for
sharing water, outreach and engagement, and research.

Local interests have been represented on Boards or Committees, often along
with other levels of decision makers in what could be termed “nested
governance,” allowing for coordination and flow of information across various
levels of governance and among experts. In one case study, observer status is
granted to various local interests.

A range of local interests are represented in the implementation of the case
studies examined.” The representation of local interests does vary from case
study to case study — sometimes including local governments; environmental and
other non-governmental organizations; commercial fishing and shipping;
recreational boating and fishing; and farming, agriculture and irrigation interests.
Through the involvement of local interest coalitions and the public education and
outreach functions of various bodies we see increasingly broad engagement of
local interests.

The Columbia River Treaty and Local Interests: A Shared Responsibility
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Project Description

Background

Discussions at the February 2016 LGC strategy session highlighted the critical need for
BC local governments to reciprocally collaborate with senior governments at key stages
of the negotiation process including to fully understand and provide input about trade-

offs that are being considered. The two important things that the LGC can do are to help

write the government’s negotiation mandate and to be represented in an
ongoing/meaningful role in all subsequent matters involving the mandate.

Advisors Richard Paisley (UBC), Nigel Bankes (University of Calgary) and Jim Mattison
(retired BC Water Comptroller) recommended that the Columbia River Treaty Local
Governments Committee (LGC) commission a background paper on the involvement of
local governments and non-state interests in international water resource treaties and
agreements.

The paper [ ] would include recommendations, objectives, principles and appropriate
collaboration models based on this research.

The project will strengthen the capacity of the LGC in assisting local governments and
international Columbia Basin residents to engage in decisions around the future of the
CRT. The paper will also identify relevant lessons learned from other water management
processes which the Committee can use to effectively collaborate with the BC and
Canadian governments about the future management of the Columbia River.

Agreed upon Qutcomes:

* Brief summary of lessons learned from a review of selected transboundary water,
and related, management processes, highlighting findings that are most relevant to
the role of BC local governments in possible future Columbia River Treaty
negotiations and transboundary management of the international Columbia River
Basin.

* A reference document of research findings in note form

* Summary specifically designed and customized for local government use.

The Columbia River Treaty and Local Interests: A Shared Responsibility
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Introduction

The Columbia River Basin covers an area roughly equal to 70% of the size of British
Columbia.® Only 15% of the Basin is in Canada but, reportedly, 25% of the water
currently comes from Canada, primarily snowmelt from the mountains.” This makes the
dams in British Columbia extremely important both for flood control and for regulation
for power generation in both Canada and the United States. The Columbia River Basin is
also home to many diverse local interests, ® whose voices have not always been heard in
the negotiation or implementation of the current CRT.

In this document we ask: How might local governments/local interests in the BC
Columbia Basin best be involved in discussions and possible negotiations related to
the Columbia River Treaty?

We reviewed potential case studies (Appendix A) and selected seven case studies
(Appendix B) to assess those that appear to involve local interests in the negotiation
and/or implementation of an (international) agreement. We have mainly confined our
examination to agreements similar to the CRT, meaning much of our focus is on
agreements between the United States of America and Canada, although we have also
looked at a few examples from federal jurisdictions outside these two States.

Section 1.0: briefly describes the CRT and the background of local interests’ involvement
in the CRT.

Section 2.0: provides a summary of international law considered to be relevant to local
interests’ participation in future negotiations of the CRT and outlines growing state
practice regarding public participation in international agreements.

Section 3.0: describes the role of local interests outlining the key interests of residents in
the Canadian Columbia Basin. We then analyze the involvement of local interests in the
negotiation and implementation of agreements embodied in our selected case studies,
providing various lessons learned. In this section we also provide key pragmatic and
policy reasons for including local interests’ participation in international agreements such
as the CRT.

Section 4.0: provides some brief concluding remarks regarding the engagement of local
interests in future negotiations and/or implementation of the CRT.

Section 5.0: lists appendices (contained in separate documents), containing ‘snap shots’
of the various case studies in note form, and an accompanying table of the case studies
considered. There is also an annotated and hyperlinked list of sources for this document,
which we hope can be of help for further research.

Due to the constraint of space, and the objectives of this document, the focus is on the
involvement of Canadian local interests.
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Section 1.0: The Columbia River Treaty

The Columbia River arises in the Rocky Mountains of British Columbia and flows 2,000
kilometers (1,243miles) to the Pacific Ocean. The Columbia passes through British
Columbia, Canada and portions of seven U.S. states: Washington, Oregon, Idaho,
Montana, Nevada, Utah and Wyoming.’

The Columbia River Treaty (CRT)'® between Canada and the United States (the parties)
was concluded in 1961 and entered into force in 1964. The CRT addresses the
cooperative management of the Columbia River with regard to power, flood control and
sharing the associated benefits between the parties. Over time various mutually beneficial
agreements have also been reached to refine the implementation of the CRT.!" Effective
September 2014 either Canada or the United States has had the ability to unilaterally
terminate portions of the CRT with at least ten years notice, otherwise the CRT

continues indefinitely. The CRT may also be terminated at any time by mutual consent of
the Parties. Absent a new agreement to the contrary the flood control provisions in the
CRT change automatically in 2024."

Although the CRT addressed flood control and power values, it purposefully did not
directly accommodate other values, such as fish and related ecological values. Local fish
and wildlife populations were significantly impacted by the inundation of the rivers and
lakes systems. The Canadian dams also flooded large areas in Canada and had substantial
impacts on the basin as a whole.'® For example, altering ecosystems, affecting local fish
and wildlife, degradation of local economies, loss of productive agricultural and forest
lands, and flooding of First Nations cultural sites. In addition the Canadian dams required
the displacement of approximately 2,300 people and the inundation of more than a dozen
communities.

The province of British Columbia was substantively involved in the negotiations of the
original CRT."® However, local interests, including local governments and various
Indigenous groups were not involved in the development and negotiation of the CRT in
“any significant way”.'® Many of these communities have since felt marginalized and
there has long been a strong call for greater participation in the management of the river
by local communities.

The implementation of the current CRT possesses a reasonable degree of flexibility
between the U.S. and Canada and suggests a realistic ability to alter implementation
under the existing framework to achieve various benefits for both Canada and the United
States.'”

Recently both B.C."® and the United States'® have conducted separate formal reviews on
the future of the CRT*’ and released recommendations regarding the future of the CRT to
their respective constituencies.

In Canada, the province of British Columbia and the Columbia River Treaty Local
Governments’ Committee helped to facilitate the regional review.”' A series of public
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consultation events and mechanisms*® were convened which helped inform decisions.?3
These public consultations helped the Columbia River Treaty Local Governments’
Committee produce a set of recommendations in December 2013 based on interests and
issues identified by local basin residents.”*

Released in March 2014, the British Columbia’s decision document listed 14 principles
that British Columbia says should guide any changes, or improvements, to the CRT.
These principles include adaptation to climate change and continued engagement with
First Nations and communities. Both the reviews by the U.S. Entity and the Province of
British Columbia “reveal common ground on the need for flexibility in future
arrangements and implementation.”*

There are a variety of groups providing assistance for local interests within the Columbia
River Basin including the Columbia Basin Trust, the Columbia River Treaty Local
Governments’ Committee and the Columbia Basin Regional Advisory Committee
(CBRAC). “Continuing with the open engagement that took place during the Columbia
River Treaty Review process, the Province, the Columbia River Treaty Local
Governments’ Committee, and BC Hydro initiated [CBRAC], a diverse Basin-wide
group representing a broad range of perspectives, interests and geography, which help
inform hydroelectric operations in the Columbia Basin and potential future improvements
to the Columbia River Treaty.”*®

The Columbia River Treaty and Local Interests: A Shared Responsibility
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Section 2.0: International Legal Perspective

Public international law, in general, of which the CRT is but one example, focuses on
"nation-states". The CRT is an international treaty between the federal governments of
Canada and the U.S. governed by international law rather than the domestic law of either
the U.S. or Canada.

The Vienna Convention on the Law of Treaties (VCLT)?’ entered into force January 27,
1980. Canada is a party to the VCLT, and although the United States is not, numerous
decisions of the International Court of Justice and other tribunals confirm that much of
the content of the VCLT is merely a codification of customary international law and
therefore binding on all nation states.*®

Pursuant to the VCLT an international treaty must be:*’

1. a written agreement;
the agreement must be between nation-states; and

3. the parties to the agreement must intend that the agreement is to be governed by
international law.

Despite the historical focus of public international law on nation-states, there has recently
been a growing international practice towards the inclusion or “participation’ of local and
non-state interests in the formulation and implementation of transboundary resource and
environmental management plans.30

Power to Make Treaties

In Canada, the conclusion of international agreements is the constitutional responsibility
of the federal government. However, “Canada has largely deferred to British Columbia in
matters related to the Columbia River Treaty. This deference is rooted in the
constitutional division of legislative powers and property.”"

There are two intergovernmental agreements between British Columbia and the Canadian
federal government,’” of July 8, 1963 and January 13, 1964 regarding the CRT.? Strictly
as a matter of Canadian constitutional law local governments have no particular role in
negotiations. British Columbia has made a political and ethical commitment to engage
residents of the Columbia River Basin™* in CRT matters through the creation of the
Columbia Basin Trust.*”> More specifically, the Preamble to the Columbia Basin Trust

Act states:
WHEREAS the desires of the people of the Columbia Basin were

not adequately considered in the original negotiations of the
Columbia River Treaty;
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AND WHEREAS the government desires to include the people of
the Columbia Basin in decisions that affect their lives and
determine their future;

AND WHEREAS the government intends to work with the people
of the Columbia Basin to ensure that benefits derived from the
Columbia River Treaty help to create a prosperous economy with a
healthy, renewed natural environment...”

The CRT, the 1964 Protocol clarifying the CRT, and the inter-governmental agreements
between the government of Canada and the province of B.C. appear to be silent on the
role of local interests. However, there is no international legal reason prohibiting the
federal government of Canada from exercising their discretion and including local
interests in treaty re-negotiation and/or implementation. As discussed in more detail in
the next section, various case studies show the involvement of local interests, in the
negotiation and/or implementation of international agreements such as the CRT, can
occur in a variety of forms, including through advisory committees or public consultation
process. Specific examples include developing the most recent Great Lakes Levels
Orders plans case study. Informal arrangements or channels can also produce practical
on-the-ground results, as shown in the negotiations of the Pacific Salmon Treaty case
study and the ad hoc solutions in the St. Mary and Milk Rivers case study.

11
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Section 3.0: Role of Local Interests

The Canadian portion of the international Columbia River Basin is large and contains
diverse local interests.

The key interests of Canadian residents of the Columbia River Basin identified in the
2013 recommendations of the CRT Local Governments’ Committee include:’’

local governments directly involved in international discussions;
continued engagement with Basin residents;

assess benefits and impacts;

reduce negative impacts to the Basin;

share benefits equitably;

expand the focus of the CRT to include ecosystems and other interests;
seek new flood risk management approach;

ensure Canadian input to Libby Dam operations;

continued reliable power generation;

10. continue treaty rights to water use in BC;

11. integrate climate change; and

12. pursue salmon restoration.

WX kW =

Case Studies

This section describes a number of international case studies that were chosen and
critically reviewed for this paper. Further information on the case studies are in the
appendices to this document.

In selecting case studies, an attempt has been made to keep the focus on international
agreements where local interests appear to have played a role in the
negotiation/implementation of, ideally, international water management agreements.
More specifically, case studies have been selected in order to try to answer the question:
how might local governments and interests in the BC Columbia Basin best be involved in
discussions and negotiations related to the CRT?

We sought case studies that:

1. were international in geographic scope;
incorporated local interests in the negotiation and/or implementation;

3. dealt with trans-boundary / international watercourses or trans-boundary resources
tied to freshwater resources (i.e. Pacific Salmon Treaty).

In selecting our case studies we were mindful of the previously articulated “key interests
of the Canadian Basin Residents.”®

12
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Table 1: Summary of Case Studies

Table 1 below summarizes the seven most relevant case studies selected from a scan of

twenty-six potential case studies.

Local Interest Involvement

Case study Description
Negotiation Implementation
Souris River Water supply and No apparent formal joint Representation on the International
Basin - flood control under decision making role in Souris River Board which advises
Canada/ US the 1989 Treaty the negotiation of the final | the IJC by monitoring water
administered by the agreement. apportionment, helping implement
1JC Public consultation before | the water quality monitoring
reconstituting the Board program and assisting in
in 2006. preventing and resolving disputes.
Milk and St. 1921 Boundary No apparent formal joint Representation on the Montana-
Mary Rivers — | Waters Treaty Order | decision making role in Alberta Water Management
Canada/ US regarding water the negotiation of the final | Initiative (WMI) which will
apportionment agreement. The 1921 provide recommendations to both
administered by the order provides for joint governments on preferred options
C officers. Public for sharing water. The WMI on the
process/hearings on 1921 | St. Mary and Milk Rivers has so
order. far been inconclusive.
1JC established St. Mary /
Milk Rivers
Administrative Measures
Task Force with public
input for 2003 review.
Great Lakes 1JC order to regulate | No apparent formal joint No representation on the Lake
Levels Orders | lake levels on decision making role in Superior Board of Control which
— Canada/ US transboundary Great | the negotiation of the final | sets outflows and oversees

Lakes-St. Lawrence
River

agreement.

1JC appointed Public
Interest Advisory Groups
to assist scientific and
policy Study Boards by
providing advice and
assisting in development
of extensive public
consultation on lake level
options.

operation of controls under Plan
2012. NGO representation on the
International Lake Ontario — St.
Lawrence River Board responsible
for implementing Plan 2014,
including adaptive management
plans, promoting outreach and
engagement with the public and
industry.

13
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Local Interest Involvement

Case study Description Negotiation Implementation
Great Lakes 1JC agreements No apparent formal joint Representation on the Great Lakes
Water Quality | between Canada/US decision making role in Water Quality Board which advises
- Canada-US since 1972 to restore | the negotiation of the final | the IJC on the implementation of

and maintain water
quality in the Great
Lakes and St.
Lawrence River

agreement.

1JC established a
binational advisory
committee, working
groups and review
committees and
conducted extensive
public consultation before
the agreement was
renegotiated in 2012.

agreements. Representation,
including as observers on the Great
Lakes Binational Executive
Committee which oversees
bilateral activities under the
Agreement.

Pacific Salmon
Treaty

1985 Treaty
establishing the
Pacific Salmon
Commission, a
bilateral body that
recommends to the
U.S. and Canada the
ocean salmon fishing
levels in SE Alaska
and BC

Initially First Nations and
commercial fishing
interests were directly
involved. When this
became cumbersome the
negotiations were
completed by state
representatives, with
informal communication
with these local interests.

No local government
representation. Commercial and
recreational fishing and
environmental interests represented
on Pacific Salmon Commission,
panels and committees.

Colorado River

1922 Compact

No apparent formal joint

Representation on the Adaptive

-US/ Mexico apportions water decision making role in Management Working Group
(Glen Canyon | between states; 1944 | the negotiation of the final | (AMWG) which conducts long-
Dam Adaptive | Treaty allocates and Compact or Treaty. Public | term research and monitoring,
Management governs water; Glen comment on the Plan. facilitates stakeholder input, and
Plan Canyon Dam advises on cultural impacts as the
Adaptive basis for recommendations for
Management Plan dam operations and management
guides adaptive actions.
reservoir
management.
Murray Promote and co- No apparent formal joint Representation on a) the Authority
Darling Basin, | ordinate effective decision making role in which develops and monitors the
Australian planning and the negotiation of the final | Basin Plan and conducts research,
States management for the agreement. data exchange and education; b)

equitable, efficient
and sustainable use of
the water and other
natural resources of
the basin

Alliances of specific
interests (e.g. irrigators)
made submissions and
lobbied during the
development of the Basin
Plan.

the Basin Community Committee
who are key local contacts to
provide community perspectives to
the Authority; and c) special
advisory committees. Ongoing
public education and consultation
consistent with stated principles.

14
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Negotiations

1. Role of Local Interests

Key Observations: Local interests have been engaged in advisory roles, education,
outreach and consultations, thereby informing the negotiations of the nation states.
There were no cases in which local interests/local governments appear to have had a
formal joint decision making role in the final agreement. In the Pacific Salmon Treaty
case local interests were arguably initially engaged directly in the negotiations. However,
the negotiations were eventually completed by a small group of senior government
representatives who communicated more informally with local interests.

The case studies surveyed show that the nation states, party to the relevant agreements,
appeared to make all final decisions. However local interests appear to have served in an
important advisory capacity. Through their involvement throughout these negotiation
processes local interests appeared to help influence the discussions and ultimate
suggestions that were put to the sovereign states. Many of these agreements or plans thus
ultimately reiterate the importance of involving local interests and building innovative
means of information sharing and engagement.

Local interests, in nearly all of the case studies considered, were also a catalyst for
renegotiation, review and/or implementation of existing agreements.

2. Form of Local Interest Involvement

Key Observations: Participation of local interests in negotiating international
agreements takes diverse forms and includes varying degrees of formality, often
coordinated through existing bodies. For example, clear formal public input,
consultation and comment occurred in the Great Lakes Levels Orders, Great Lakes Water
Quality Agreement, St. Mary & Milk Rivers, Colorado River/Glen Canyon Dam
Adaptive Management Plan. In the example of the Murray/Darling, interest groups made
submissions and lobbied during the development of the Plan. Various [JC-led processes
tended to included Task Forces, Study Boards and/or Advisory Groups/Committees to
facilitate advice from local interests.”” However this does not seem to have occurred in
relation to the Souris Basin.

From the formal International Joint Committee (IJC) lead process of the 2012 Great
Lakes Water Quality Agreement and Levels Orders, operating through and
supplementing established structures and organizations, to the somewhat ad hoc approach
taken during the later stages of negotiating the Pacific Salmon Treaty (PST),*" “form”
appears to largely follow “function” with regard to the involvement of local interests in
the negotiation and/or implementation of international agreements. This argues for a
degree of flexibility in regards to form.

Many of the negotiation processes explored appeared to illustrate historical ‘top-down’
approaches dominated by the federal government. However, the St. Mary and Milk
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The Columbia River Treaty and Local Interests: A Shared Responsibility
Denoon & Paisley



Rivers illustrate a bottom-up approach to reviewing existing 1921 Order. In 2009 Alberta
and Montana established the Water Management Initiative (WMI), a joint initiative
comprising local water users and government officials, in what could be termed “nested
governance”, facilitating cooperation, communication and information exchange across
diverse cross-sections of interests. The WMI is a good illustration of various provincial
and state governments leading the process and involving local interests.

Most forms of local interest participation in negotiations analyzed in the case studies
were coordinated through existing bodies. Many of the case studies involved the IJC and
illustrate the ability to coordinate and organize a broad range of interests through a
variety of mechanisms. The review of the St. Mary and Milk Rivers 1921 Order, the 2012
Great Lakes Water Quality Agreement (GLWQA) and the plans for the levels of Lake
Superior and Lake Ontario were coordinated through the structure of the 1JC and its
various subsidiary boards and groups. To a somewhat lesser extent the PST negotiations
were also structured around the existing Pacific Salmon Commission. Most commonly,
local interests were engaged through public advisory boards or through formalized public
outreach and consultation, formal broad public consultation being the most common,
being coordinated through various established structures. Beginning in 1999 the
Canadian negotiators involved in the PST negotiation pared down their negotiating group
and engaged in ‘technical discussions’ in informal settings (sometimes over dinner) with
various levels of negotiators from the U.S. side, at the same time they began a strong
second track of diplomatic negotiations.*' The PST is an illustration that in some
circumstance less formal channels can still lead to practical outcomes.

3.Scope and Scale of Local Interest Involvement

Key Observations: Processes involving public consultations, especially those led by
public advisory boards or groups, incorporate many and diverse local interests.
However, in some cases local interest engagement appears to have been curtailed to
simplify the negotiation challenges.

The 1JC-led processes in the 2010 Great Lakes Quality Agreement, The Great Lakes
Levels Orders and the St. Mary and Milk Rivers, as with the non-1JC Colorado/Glen
Canyon Dam Adaptive Management Plan, tended to involve broad cross-sections of local
interests in public consultations. These consultations generally took place over long time
periods and involved in-depth communication and reporting, showing evidence of
significant input from local interests for case studies where this information was readily
available to this research. Where public advisory boards were employed that involved
local interests, there seemed to be a tendency to allow more opportunities for increased
local interests/local governments involvement in the process.

At the outset of renegotiating the PST a broad cross-section of stakeholders and local
interests was represented in the negotiating process. The delegations on both the
Canadian and American sides would consist of 30-50 people each, making compromise
nearly impossible.** This process was deemed cumbersome™® and the delegation on the
Canadian side was pared down to three, with technical advisors.**
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The experience of the IJC in adopting Plan 2014 on Lake Ontario-St. Lawrence River
(after 14 years of scientific study and public engagement)® illustrates the reality that, at
times, win-win solutions are not possible given the diversity of interests on transboundary
watercourses. During the 1JC held hearings and technical sessions, the plan received
strong opposition from south shore communities and widespread support from other
communities along the river, leading the IJC and the independent Public Interest
Advisory Group from the International Lake Ontario — St. Lawrence River Study to come
to the conclusion that “no plan could satisfy all interests.”*

The PST and Lake Ontario—St. Lawrence River Plan illustrate the sometimes difficult
nature of reconciling and streamlining all interests in a negotiation. Local interests may
be able to make their inclusion by the parties to an agreement more attractive by
coordinating, consolidating and managing interests under one (or a few) umbrella(s),
articulating principles central to local interests. This is illustrated by the Public Interest
Advisory Groups established to coordinate public outreach, consultation and to assist the
Study Boards on both Lake Superior and Lake Ontario-St. Lawrence River in regard to
the levels orders.

Local Public Interest Advisory Groups or coordinating bodies, examined in the case
studies, draw from various local interests and government. The Lake Superior Public
Interest Advisory Group was comprised of 20 members appointed by the IJC from
diverse interests throughout the upper Great Lakes, and helped to engage and inform the
public, holding more than 60 public meetings.*’ The Lake Ontario-St. Lawrence River
Public Interest Advisory Group,*® included members from local power authority,
recreational boating interests, First Nations/Tribes, environmental/conservation non-
governmental organizations, local governments and commercial shipping interests. In
regard to the GLWQA, the 1JC conducted extensive public consultations in partnership
with local governments across the basin including through the Great Lakes and St.
Lawrence Cities Initiative® and created a 22 member advisory committee of key U.S.
and Canadian leaders from various local government and non-governmental interests.”
On the St. Mary and Milk Rivers, the WMI was composed of 14 members from diverse
local interests and government.

Broad public consultation processes that were employed in many of the case studies took
years, included numerous public meetings and hearings, received submissions from large
numbers of the public (the GLWQA had a total of 4,133 participants’"). In the case of the
St. Mary and Milk Rivers, public meetings were advertised on local media, and in some
case studies online submissions were taken. Usually the smaller Public Interest Advisory
Groups, or other similar groups that had members representing local interests, were
charged with coordinating these public consultations. The Environmental Impact
Statement (EIS) conducted under the Grand Canyon Protection Act of 1992, in regard to
the Glen Canyon Dam, required public comment and called for the establishment of the
Glen Canyon Dam Adaptive Management Program (GCDAMP) “including an entity for
consultation with basin interests which became the Adaptive Management Working
Group (AMWG).”
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Implementation/Operations

1. Role of Local Interests

Key Observations: The majority of local interest involvement in the implementation
of international agreements appears to be in the form of an advisory role to
government decision makers and managers on such topics as: monitoring,
implementing agreements and plans, assisting in preventing and resolving disputes,
options for sharing water, outreach and engagement, and research. With the
exception of the IJC Lake Superior Board of Control, local interests provide advice to
government decision makers and managers in all case studies examined. In the
Murray/Darling Basin, local interests are included in the Authority, which has a role in
preparing the Basin management plan for the area and reports to the Australian
Government Minister for Agriculture.

Examples of involvement of local interests in advisory roles include the Great Lakes
Water Quality Board and the Great Lakes Science Advisory board in advising the IJC
under the GLWQA and the role of local interests on the St. Mary and Milk Rivers under
the 1921 Order.

The Colorado River Compact / Glen Canyon Dam Adaptive Management Program
(GCDAMP) Adaptive Management Working Group (AMWG) is designed to provide
advice and recommendations to the Secretary of the Interior on program framework,
goals, actions, and monitoring, facilitate stakeholder input, and advise on impacts on
cultural resources. Much of the function of the AMWG is related to monitoring and data
collection, which local interests may be specially suited for and interested in.

Another example of an adaptive management body is the Great Lakes-St. Lawrence
River Adaptive Management Committee. Although its membership is comprised only of
federal and provincial government officials, the concept of adaptive management™* may
argue for greater involvement of local interests. The Lake Ontario — St. Lawrence River
Board is responsible for implementing Plan 2014, including adaptive management plans,
and its membership does include local interests.” Some Boards have very limited
capacity, the Souris River Board, for example, is almost solely focused on monitoring
and reporting to the I1JC.”

There are examples in the case studies of limited flexibility in regard to management of
water resources while being constrained by existing priorities and frameworks protected
under existing agreements. The St. Mary/Milk Rivers and the Great Lakes Levels Orders
are examples of this sort of limited flexibility. Even within these limitations new interests
can be incorporated, as in the Great Lakes Levels Orders, as they embody an example of
bargaining for optimal utilization within a framework of protected interests still able to
incorporate new interests where they do not conflict with protected ones. The limited
flexibility shown in these examples illustrates how such arrangements can provide both
stability and flexibility.”’
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2. Form of Local Interest Involvement

Key Observations: Local interests are mainly represented on Boards or Committees,
often along with other levels of decision makers in what could be termed “nested
governance,”® allowing for coordination and flow of information across various
levels of governance and among experts. In one case the form of involvement is via
observer status.

The case studies provide excellent examples of implementation through various
binational political bodies and advisory bodies (these advisory bodies were largely
discussed in the previous section on negotiation).

The PST provides a somewhat unique structure: a 16-person body with four
Commissioners and four alternates each from the US and Canada. The Commissioners
also receive support and advice from various committees and panels, composed of six
representatives from each country.” Canada and the US each have one vote on the
commission, there must be collaboration between the respective country’s delegates to
present a common stance.

The Murray-Darling provides an example of an implementation authority that has a
diverse array of various advisory committees serving different functions, and layered
levels of structures to provide coordination amongst the diverse state level stakeholders
(and the public in some cases).

The division of various decision making and technical bodies into separate entities can be
seen in the case studies, such as the GLWQA, The Murray-Darling, The Great Lakes
Levels Orders and the PST. Nigel Bankes and Barbara Cosens argue that by the
separation of political and technical bodies in decision making, and the included use of
advisory bodies and public participation, the legitimacy of decision making is
increased.”

The GLWQA and the PST are examples of standing, binational political bodies and of
“nested governance” approaches, although degrees of “nested governance” seem to be
present in many of the case studies. “Nested governance” is used to “describe a hierarchy
in which coordination results from representation of lower levels of governance in
decision making at higher levels.”®' A particular example is the GLWQA advisory bodies
having representatives from national and subnational agencies and governments; another
example is The Lake Ontario — St. Lawrence River Board. Nested governance “has the
potential to improve coordination and flow of information among various levels of

62
governance.”

The Great Lakes Binational Executive Committee allows the Province of Quebec, the
Great Lakes Commission, Great Lakes Fishery Commission, International Joint
Commission and non-governmental organizations that have been granted observer status
to be represented at Binational Executive Committee meetings.®
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3. Scope and scale of Local Interest Involvement

Key Observations: A range of local interests are represented in the implementation
of the case studies examined, except the IJC Lake Superior Board of Control. The
scope and scale of representation of local interests does vary from case study to case
study. Through the involvement of local interest coalitions and the public education
and outreach functions of various bodies we see increasingly broad engagement of
local interests. Some of the local interests that are involved in implementation
include Native American Tribes, First Nations, Métis, local governments,
environmental organizations, non-governmental organizations, commercial fishing
and shipping, recreational boating and fishing, farming and agriculture and
irrigation interests.

Membership in the various bodies examined in the case studies shows involvement of
diverse local interest and government officials, illustrating nested governance approaches.
Membership in the AMWG® includes Native American Tribes located in the affected
area, representatives of the Basin States, environmental organizations, relevant State and
Federal agencies, and recreation and power interests.

The case studies illustrate some broad engagement of local interests in implementation,
such as involving local interest coalitions, public education and outreach and the granting
of observer status for various interests. For example the membership of the International
Lake Ontario—St. Lawrence River Board’s Canadian delegation includes members of
federal and provincial governments as well as power authorities, seaway management
corporations and Stratégies Saint-Laurent. The Souris River Board has membership from
local municipal governments. Some bodies have provided public participation and
outreach, such as the The Lake Ontario — St. Lawrence River Board or the Great Lakes
Public Forum, held every three years, under Article 5 of the GLWQA. Through these
outreach and education functions, as well as through Local Interest coalitions and
constituent members of the public, the scope of local interests represented on these bodies
can be expanded. By allowing observer status to local interests, such as in the Great
Lakes Binational Executive Committee, the scope of interests engaged by this body is
greatly enhanced.

Pragmatic and Policy reasons to include local interests

The case studies above are helpful examples of the roles that local governments and local
interests are taking in transboundary water management today. These case studies inform
how similar roles might be designed for the CRT. In addition to whatever legal, moral
and political reasons that arise to include local interests in the renegotiation and/or
implementation of the CRT there are also compelling pragmatic and policy reasons® to
involve local interests in the renegotiation and/or implementation of international
agreements such as the CRT including:*®

1. Practical Local Experience: Formal participation by local interests in negotiating
transboundary agreements may help to ensure that the goals established by the resulting
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agreements are technologically, economically, and politically realistic. For example,
since local interests regularly deal with water and related problems on-the-ground, they
can contribute much of the information necessary to develop solutions for management
problems. Local interests often possess a unique perspective and knowledge of trends in
local systems based on their familiarity with the region.®’

2. Improve Substance of Agreement: The direct participation of local interests in the
negotiation process is likely to improve the substance of resulting agreements because the
process will have dealt openly with local interests and concerns. An open and honest
exchange of views among participants will enable negotiators to focus on central issues
and increase the number of issues negotiated.

3. Legitimacy: To the extent that participation in the negotiation of international
agreements gives local interests a stake in their success, such participation is also likely
to increase the legitimacy of the international legal regime. Put another way, the direct
participation of local interests is likely to enhance the willingness®® of local interests to
comply with international agreements.

4. Implementation: Through formal participation, local interests are more likely to
support any resulting norm(s). Also, because local interests are on-the-ground they are
often in a very good position to assist in implementation. The cooperation of local
interests in areas such as information gathering also contributes to effective monitoring
and on the ground management, especially important in any adaptive/flexible
management technique.

5. Create a Record: International agreements are likely to be more effective when they
reflect the interests and concerns that local interests have raised through the negotiating
process. Formal participation in that process will place local interests’ positions “on the
table” and “on the record” at an early stage, increasing the likelihood that the concerns of
local interests will be incorporated into resulting norms.
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Section 4.0: Concluding Thoughts

There is no formal legal obligation for the federal Canadian government to incorporate
local interests® into the negotiation/implementation of international agreements.
However, there are no formal legal impediments to including local interests/local
governments in the negotiation/implementation of international agreements and there are
compelling moral, political”’ and pragmatic reasons to argue for their inclusion.

According to international law each individual nation state has the discretion to decide
whether, and to what extent, to incorporate local interests in international treaty
negotiations and there is arguably an increasing trend towards involving local interests.
In addition to this growing international practice that seeks participation and input from
local communities and affected populations in international agreements, there are
convincing pragmatic and policy reasons to include local interests in the negotiation
and/or implementation of international agreements. In the Columbia River Basin the
British Columbia government has also made various political and ethical commitments to
engage all residents of the Columbia Basin in such matters, including through the
Columbia Basin Trust Act.”

The case studies provide various informative examples of how local interests in the
international Columbia River Basin might be involved in the negotiation and/or
implementation of the CRT. These range from having a seat in the room next to the
negotiating table (e.g. PST initially) to having observer status (e.g. Great Lakes
Binational Executive Committee), or more commonly, to serving in a formal advisory
capacity (e.g. IJC case studies). Local interests are seen acting in key advisory roles in
most of the case studies examined in negotiation. Local interests also had formal
implementation roles in all but one of the case studies examined. Generally local interests
seem to be providing advice to government decision makers and managers, acting to
monitor management regimes and water resources and coordinating public input.

Some of the strengths of including local interests, as outlined earlier, lie in the ability of
local interests/local governments to build consensus and legitimacy regarding an
agreement, as well as their ability to provide on-the-ground monitoring, implementation
and knowledge.

Local interests can help build legitimacy in implementation of agreements and facilitate
information dissemination and communication through nested governance approaches as
found in the case studies.

Flexibility and ability for agreements and management schemes to adapt are gaining in
importance in water management. The B.C. and U.S. Entity Reviews articulated a desire
to implement such measures in the future of the CRT. Such management can argue for
the inclusion of local interests, as they are valuable on-the-ground resources in
monitoring and managing a flexible and adaptive regime.
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By emphasizing their presence on the ground, local interests could be invaluable in
implementing and monitoring flexible governance even in situations, as in the case
studies, where there are limits imposed by existing frameworks.

Involving local interests in future governance of the Columbia River Basin or possible
future negotiations of CRT amendments could help redress some of the alienation felt by
Basin residents and local interests after being excluded from involvement in the current
CRT.

The case studies suggest that not only can local interests be involved in both the
negotiation and implementation of international agreements like the CRT through various
mechanisms, but also that there are compelling and real benefits and opportunities that
international agreements and state parties can derive from the engagement of local
interests, from early in negotiations and continuing on into implementation.

Summary, Objectives and Recommendations

Initial thoughts

The case studies, including the 1JC case studies, show examples of how local interests
can be included in the governance of transboundary watercourses. This is not to suggest
greater 1JC involvement in the Columbia River Basin and the CRT — it is only to explore
models of local interest involvement in transboundary water processes.

Different groups already provide various opportunities for local interests to be engaged to
some degree within the Columbia River Basin, including the Columbia Basin Trust
(CBT), the Columbia River Treaty Local Governments’ Committee and the CBRAC.

The CRT Local Governments’ Committee was established in 2011 to ‘assist Local
Governments and Region residents to engage in decisions around the future of the CRT.”"?
During 2011 the Committee participated with the CBT in a series of community meetings to
inform Basin residents about the CRT and the potential for changes in the future. In 2012 and
2013 the Committee collaborated with the BC CRT Review Team in extensive community
consultations throughout the Basin. The Committee also secured independent advice from
technical and policy advisors. Late in 2013 the Committee submitted its recommendations to
the provincial and federal governments. The Committee has continued provide advice to the
Review Team and began to establish contacts with federal officials in 2016.

CBRAC was created by the Ministry of Energy and Mines, the CRT Local Governments’
Committee and BC Hydro in 2014. The objective of CBRAC is to provide an advisory
function for local interests on the CRT and regional hydro operations. CBRAC is
structured in a “nested governance approach,”” its membership’* includes local interests
alongside representatives from higher levels of governance.”” The CBRAC is also
supposed to serve as a forum for public engagement and information exchange and
education between the various interests, governments and corporations represented in its
membership. CBRAC members advise BC Hydro on regional hydro operations. BC
Hydro is supposed to consider this advice as follows - “BC Hydro will take this advice

23

The Columbia River Treaty and Local Interests: A Shared Responsibility
Denoon & Paisley



under consideration’® when balancing multiple interests in operations planning and
provide feedback on its ability to accommodate the advice in operations.””’ Some case
study examples may illustrate advisory roles and local interest engagement that is more
incorporated into the governance of transboundary resources than CBRAC. However, a
thorough examination of CBRAC was outside the scope of this document.

The case studies suggest that not only can local interests be involved in both the
negotiation and implementation of international agreements like the CRT through various
mechanisms but there are also compelling real benefits and opportunities that can be
derived from the engagement of local interests, from early in negotiations and continuing
on into implementation.

Summary of Observations:

The following observations regarding local interest involvement derive from the lessons
learned from the case studies analyzed in this document:

Negotiations:

1. Local interests have been engaged in advisory roles, education, outreach and
consultations, thereby informing the negotiations of nation states.

1. Participation of local interests in negotiating international agreements takes
diverse forms and includes varying degrees of formality, often coordinating
through existing bodies.

2. Processes involving public consultations, especially those led by public advisory
boards or groups, incorporate many and diverse local interests. However, in
some cases local interest engagement appears to have eventually been curtailed to
simplify the negotiation challenge.

Implementation/Operations:

1. The majority of local interest involvement in the implementation of international
agreements appears to be in the form of advisory roles to government decision
makers and managers on such topics as: monitoring, implementing agreements
and plans, assisting in preventing and resolving disputes, identifying options for
sharing water, outreach and engagement, and research.

2. Local interests have been represented on Boards or Committees, often along
with other levels of decision makers in what could be termed “nested
governance,””® allowing for coordination and flow of information across various
levels of governance and among experts. In one case study, observer status is

granted to various local interests.
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3.

A range of local interests are represented in the implementation of the case
studies examined, except the IJC Lake Superior Board of Control. The
representation of local interests does vary from case study to case study —
sometimes including local governments; environmental and other non-
governmental organizations; commercial fishing and shipping; recreational
boating and fishing; and farming, agriculture and irrigation interests. Through the
involvement of local interest coalitions and the public education and outreach
functions of various bodies we see increasingly broad engagement of local
interests.

Objectives:

Based on the case study findings and the experience of the authors and reviewers, some
key objectives that local interests could pursue include:

1. Representing a broad cross-section of local interests on formal bodies;

2. Coordinating and organizing the involvement of diverse local interests with
government decision makers, to form concentrated points of contact for
government bodies and decisions makers.

3. Articulating what Basin residents and local interests cannot live with or without,
defining the minimum outcomes that need to be incorporated into the negotiation
mandate to help conceptualize trade-offs between various interests;

4. Having a genuine voice in the creation of the government negotiation mandate
through advisory bodies and consultation processes as well as an
ongoing/meaningful role in all subsequent matters involving the mandate; and

5. Ensuring local interest involvement in advising, monitoring and implementing
agreements.

Recommendations:

Some key recommendations that the CRT Local Governments’ Committee could pursue
include:

l.

Managing expectations; based on the case studies, local interests may not yet have
an obvious direct role in negotiating international agreements but their value as
observers and in advisory functions can be a great asset to government decision
makers;

Presenting the positive benefits of including local interests to government

decision makers, such as the assistance that local interest involvement can have in
building legitimacy, improving the substance of resulting agreements, aiding
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implementation, building local support and providing local
knowledge/information and monitoring regarding the governance of the Columbia
River Basin.

3. Undertaking early and continued engagement and organization through existing
bodies, 80 education, and outreach; working to coordinate a broad base of interests,
maximizing benefits to government decision makers and informing the evolution
of negotiation positions.

4. Developing strategic minimum outcome requirements for local interests with the
goal of incorporating these into the negotiation mandate of the province or the
position of the Canadian government and continuing to seek advisory roles during
CRT related processes and negotiations.®'

5. Encouraging the use of adaptive management as a logical inroad for including
local interests. Adaptive management is an excellent tool when faced with
uncertainty. It requires monitoring to improve knowledge and a commitment to
make changes determined by increased knowledge. Local interests could play a
key role in planning and monitoring under such a management regime. Adaptive
management could also help in responding to changing and emerging local
interests.

Further Inquiry:

There remain many areas for future study on the involvement of local interests in the
international Columbia River Basin, including:

- An analysis of existing local interest coalition groups elsewhere, such as the Great
Lakes — St. Lawrence River Water Resource Regional Body, and their functions

regarding international transboundary water agreements;

- An analysis of the successes and failures of the models of local interest
involvement in the case studies examined here; and

- An analysis of the role of local interests and adaptive management that could be
applied to the future governance of the Columbia River Basin.
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Section 5.0 Appendices
Appendix A: Table of Case Studies Considered

(In a separate document)
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